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ICI and its members appreciate the efforts that the Agencies and their staffs have made to
understand these concerns and address them. Notably, in FAQs issued shortly before the Volcker
Rule effective date in July 2015, the staffs provided assurance that a banking entity would be
able to own a significant portion of the shares of a RIC or FPF during a multi-year “seeding
period” in which the banking entity is testing the fund’s investment strategy, establishing a track
record of the fund’s performance for marketing purposes and attempting to distribute the fund’s
shares. The staffs also provided assurances that FPFs would not be considered banking entities
under the Implementing Regulations solely because they may have corporate governance
structures that differ from those of RICs.

In the preamble to the June 2018 proposal to amend the Implementing Regulations,® the
Agencies described in detail the clarifications provided by the staff FAQs. In particular, they
noted that the staffs chose not to set a maximum prescribed period for a RIC or FPF seeding
period. The Agencies stated that their review of these issues was ongoing, and the preamble
posed several questions about the treatment of regulated funds under the Implementing
Regulations, the guidance provided in the FAQs, and other approaches the Agencies could take
to address the issues. The Agencies confirmed that nothing in the 2018 Proposal would modify
the application of the staff FAQs. They then adopted the staffs’ position as their own, stating:

the Agencies will not treat RICs or FPFs that meet the conditions included in the
applicable staff FAQs as banking entities or attribute their activities and investments to
the banking entity that sponsors the fund or otherwise may control the fund under the
circumstances set forth in the FAQs.”

The preamble to the Proposal observes that the Agencies’ prior request for comment asked about
“the effectiveness of the guidance provided” in these FAQs.® The preamble then states, without
further elaboration, that “the proposed rule would not modify or revoke any previously issued
staff FAQs, unless otherwise specified.””

The Agencies appear to have concluded that the FAQs are operating effectively (adopting the
FAQ positions as the Agencies’ interpretation of the Implementing Regulations) and that other
approaches, including revision of the Implementing Regulations, are not necessary. While we
welcome this continuing endorsement of the guidance provided by the FAQs, the Agencies can
and should provide greater clarity regarding regulated fund seeding practices through discussion
in the preamble to any final rule. Doing so would be consistent with the Agencies’ stated intent
to provide banking entities with greater clarity and certainty about what activities are permitted.
We accordingly recommend that the Agencies include in the preamble to any final rule the
following statement, which closely tracks language in the preamble to the 2018 Proposal:

6 See Proposed Revisions to Prohibitions and Restrictions on Proprietary Trading and Certain Interests in, and
Relationships with, Hedge Funds and Private Equity Funds, 83 Fed. Reg. 33432 (July 17, 2018) (“2018 Proposal”).

72018 Proposal at 33444,
8 Proposal at 12122-23.
% Proposal at 12123,
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organizations and firms unaffiliated with banks. These competitive disadvantages are certainly
not what Congress intended in adopting the Volcker Rule.

We therefore appreciate the Agencies’ willingness to revisit the contours of the “foreign public
fund” exclusion based on their and banking entities’ experience with the Implementing
Regulations. We also welcome their recognition that “some of the conditions of the foreign
public fund exclusion may not be necessary to ensure consistent treatment of foreign public
funds and registered investment companies.”!?

The Proposal calls for replacing the first two conditions outlined above with a requirement that
the fund is authorized to offer and sell ownership interests, and such interests are offered and
sold, through one or more public offerings. It also would require a “public offering” to be a
distribution that is subject to substantive disclosure and retail investor protection laws or
regulations.

ICI strongly supports this approach. The fact that a fund is offered and sold publicly in one or
more jurisdictions outside the United States should provide sufficient assurance that the fund is
adhering to the regulatory requirements necessary to offer and sell its shares to the general
investing public, as determined by the local regulator in such jurisdiction(s). Further, the
proposed requirement that the distribution be subject to substantive disclosure and retail investor
protection laws or regulations will provide added assurance that the fund being distributed is
sufficiently similar to a RIC."> As we previously have explained, these laws and regulations vary
across jurisdictions but are guided by common principles for public investment funds that have
been developed by the International Organization of Securities Commissions (“IOSCO”). The
127 jurisdictions that are IOSCO members regulate more than 95 percent of the world’s
securities markets, including all the major emerging markets, and they commit to do so
according to these common principles and the more detailed IOSCO policy work that informs the
principles. Given this level of commonality, it is not necessary for the Agencies to identify
particular laws or regulations that would meet this requirement or otherwise specify features of
“substantive disclosure and retail investor protection laws or regulations.”!*

The Proposal also would revise the current limitation on sales to affiliated parties by not
restricting sales of fund shares to employees (other than senior executive officers) of the fund, its
sponsoring banking entity and any affiliates. In other words, the Proposal would require shares of
the FPF to be sold predominantly to persons other than directors or senior executive officers of
the fund, its sponsoring banking entity, and their affiliates. While helpful, we believe that this

12 Proposal at 12126.

13 The Proposal does not go as far as ICT recommended to achieve parity in treatment as between RICs and FPFs.
Specifically, the FPF exclusion would not be available to a non-US fund that does not offer its shares publicly, while
the corresponding exclusion in the Implementing Regulations for RICs places no conditions on their distribution.
See, e.g., ICI 2018 Letter (explaining that a banking entity sponsor may use a regulated non-US fund to form part of
a larger portfolio for certain clients who want the protections afforded by a regulated fund).

14 This discussion is responsive to question 8. See Proposal at 12127.






